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Company, Inc., 
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As we read the brief of the learned Corporal i 
sel, the answer to our proposition, 

that to justify a conviction under the pleadings there 
must have been evidence showing an erroneous 
weight, as distinguished from error in stating the 
result of multiplying a correct weight by the price 
per pound, 

is that ‘‘the seller is the guarantor of the iceight sold" 
(Brief, p. G), and this is qualifiedly true. The argument 
of the learned Corporation Counsel assumes that the 
chickens were sold at an erroneous weight , whereas the 
evidence was that there might not have been an erroneous 
iceight but an erroneous statement of the result of| multi¬ 
plying the correct iceight by the price. 


ij Coun- 



o 


In support of the claim that there could he a conviction 
though nothing whatever was said about the weight of 
the chickens, there is quoted, and emphasized by italics, 
from District of Columbia v. Cant, 28 App. I). C. 185, 188, 
the following: 

“It would seem Congress intended to protect pur¬ 
chasers by prohibiting dishonest venders from sell¬ 
ing provisions, produce, or commodities for a 
weight or measure greater than the actual or true 
weight or measure thereof: but the statute does not 
say so*' (Brief, p. 7). 

We readilv agree that this was the congressional inten- 
tion. We have gone further and assumed, for the sake 
of the argument, that the Act not onlv was aimed at “dis- 
honest venders/* but subjected a seller of a commodity 
at a greater weight than its actual and true weight to 
punishment, without regard to his honesty or dishonesty. 


There are cited in the brief two New York cases (City 
of Xetc York v. Bifjlc, 91 X. Y. Supp. 737 [Brief, p. 8], and 
City of Xetc York v. Ifeiritt, 8(> X. Y. Supp. 832 [Brief, p. 
12]). To avoid the possibility of confusion, we deem it 
proper to bring to this Court's attention the exact rule 
in New York. Before doing this, however, we might ad¬ 
vert to these two cases. 

In the former, Bifile was convicted in the Municipal 
Court on his ‘‘own admission that the incorrect scales 
were in general use by him in selling commodities and 
that thev were actuallv in use on the dav of their testing. 
It also appeared, without contradiction, that they were 
incorrect.*’ Biffle undertook to explain why commodities 
were not weighed correctlv by him and the Court verv 
properly held that it made absolutely no difference, as 
“a purchaser will be just as effectively cheated by a light 


scale, whether the result is produced by imperfection in 
the scale, or by some tampering with it, or by mixing up 
the pans." The use of incorrect scales was admitted and 
this was a violation of law. 

In the other case (City of Hew York v. Hewitt, 91 
App. l)iv. 445, SO X. Y. Supp. 832) an action was bj-ought 
by the City of New York to recover a penalty injiposed 
by an ordinance preventing the use of scales '(which 
shall be out of order or incorrect or which shaill not 
balance.” The evidence was uncontradicted “that the 
defendant had in actual use a balance for weighing ice 
which upon a test of 50 pounds registered (50 pounds." 
The question was whether the use of incorrect scales in¬ 
volved the question of intent. The Court properly held: 
“The ordinance is aimed against him who, using the false 
balance, holds it out to be true by representing that it 
properly determines the price which he requires for the 
commodity.” In other words, the Court held that he was 
guilty despite the fact “that he had never tested it” (the 
scale). Again we have a case of a man admittedly doing 
that which was unlawful. 


\Ye have conceded, or attempted to concede and to |make 
clear the concession, that “an error in stating the height 
of a commodity and selling it at that weight would justify 
a conviction” (Grig. Brief, p. 7). 

Now, reverting to the rule in New York; In City of 
Hew York v. Charles Steen, 233 X. Y. 595, the Conn: will 
lind an affirmance of a conviction in two cases against the 
same defendant. In both cases the convictions were sus¬ 
tained by the Appellate Division without opinion (195 
App. Div. 198, 185 X. Y. Supp. 922), one member of that 
Court dissenting. This gave the defendant the statutorv 
right to appeal. On appeal “appellant contended that the 
ordinance in question was not intended to and does not 
impose any penalty except where the scales are incorrect.” 
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The evidence was that defendant had attempted to cheat 
the customer and was guilty of conscious fraud. This ap¬ 
pears from an examination of the records in each case. 
The Court of Appeals simply said: “Judgment in each 
case affirmed, with costs." 

The latest case on this subject is People v. Visconti, 201 
App. Div. 863,103 X. Y. Supp. 047, wherein defendant was 
indicted under a statute making it a misdemeanor to injure 
or defraud another “by using, with knowledge that the 
same was false, a false weight," etc. A judgment of con¬ 
viction by the Court of Special Sessions was reversed “on 
the ground that the evidence does not warrant a finding 
that defendant had consummated the crime charged in the 
information, although the evidence would have justified a 
finding of an attempt to commit the crime charged." There 
was a dissent in this case and this automatically gave the 
right of appeal under the Xew York statute. 

The action of the Appellate Division was affirmed, simply 
because there was no cross-appeal by the People. The Court 
said: 

“Evidence was presented on the part of the people 
tending to show that on October 21, 1921, defendant 
delivered to Mrs. Pica a quantity of coal; tlwt lie 
told Mrs. Pica he had delivered tiro Ions and he 
would call on Saturday, give her a slip, and collect 
for the same: that he had paid 819 or 8-9 for the 
coal, and that he wanted 826.50 for the 2 tons." 

The Court held that the fact that Mrs. Pica had not paid 
for the coal was immaterial. “The section of the Penal 
Law omits reference to the question of terms of sale or 
payment, and in the present case was violated, if at all, 
by defendant knowingly delivering less than the quantity 
represented (Italics ours.) ( People v. Visconti, 234 
X. Y. 165, 170.) 

The Court pointed out the difference between selling on 
credit as a consummated transaction and one where the 


o 


commodity was not paid for or delivered, such as was dealt 
with in People v. Goldberg, 140 App. Div. 950, 131 X. Y. 
Supp. 481. 

We have called attention to these Xew York coses be¬ 


cause they dealt with two separate and distinct pffenses. 
One, the use of false weights without regard to intient, and 
the other with the perpetration of a fraud by the use of 
a false weight “with knowledge that the same is false.” 


So that it is clear that there is nothing in anv case de- 
cided in Xew York which throws the remotest ligl^t on the 
ouestion before this Court. 

A i 


The defendant-in-error, in order to sustain the! convic¬ 
tion, is driven to rely on the following proposition : “There 
is no evidence that plaintiir-in-error\s mistake was one of 
computation" (Brief, p. 8). 

The manager of the meat department of the store 
testified that in selling a c* ommoditv the clerk would 
not look at the scale to ascertain the weight. He 
would “look right at the price per pound of tliej article, 
and that shows at that red line the amount ijt comes 
to” (Rec. p. 12). The scales indicate two separate 
and distinct things, to wit, the poundage and t^ie price 
(Rec. p. 12). Edward A. Dabbs, the clerk, testified 
that in making a sale one looked at the computing 
device rather than- the weight (Rec. p. 14). Aid Mar¬ 
tin May, the other clerk, testified that one making a 
sale by weight did not, on these particular scales, 
multiply the weight by the price but looked at the 
price, which was computed mechanically (Recj p. 15). 

The learned Corporation Counsel says: “It is su 
that one who claims the mistake is one of comp 
and not one involving short weight, is under the 


bmitted 

utation, 

burden 


i 
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of proving that the correct weight was stated, and that the 
error is in fact one of computation. * * * In the absence 
of a statement of the true weight, however, the jury had 
ample evidence upon which to find that the error was one 
in weight" (Brief, pp. 8-0). 

It seems to be conceded that if “the correct weight was 
stated or if there was “a statement of the true weight," 
and if in multiplying this correct weight by the price, an 
erroneous result was reached, there was no offense. He 
thus states his proposition: “For a merchant to quote 
a price of 33 cents per pound for chicken, to place two 
chickens upon the scale, and while looking at the scale to 
state ‘They come to §1.46,* and then to assert that this 
statement does not refer to weight imposes an impossible 
burden upon the imagination'* (Brief, p. 12) (italics 
ours). In the first place, this argument assumes that a 
statement that one erred in multiplying three pounds and 
four ounces by 33 cents is judicially incredible. No clerk 
claimed to hare done any multiplyiny. However, the 
whole argument assumes that the clerk stated the price 
“'while looking at the scale F* That is just exactly what 
the undisputed evidence shows that the clerk did not do. 
There was not a scintilla of evidence that the clerk so 
much as looked at the scale to ascertain the weight. Mrs. 
Exlev did not so testifv. 

t. % 


We specially invite the Court's attention to the follow¬ 
ing statement by the learned Corporation Counsel: 

“Had the evidence for the defendant been that 
the purchaser was advised of the true weight of 
the chickens as well as the price per pound and the 
total cost, then there would have been evidence 
upon which to base its rejected prayers'* (Brief, 
p. 9). 


The above is as far as the learned Corporation Counsel 
feels justified in going, and it means simply this : The 
fact that the clerk said nothing to Mrs. Exley al) 3 ut the 
weight of the chickens warrants a conviction, based on the 
theory that he erroneously or crookedly weighed them. 
In other words, the conviction rests not on what the clerk 
did, but on what lw jailed to say. This is about the only 
theory on which the conviction can be sustained. Its un¬ 
soundness is perfectly obvious. 

The learned Corporation Counsel says: 

“It is respectfully submitted that the only situ¬ 
ation in which the statement of the clerk that ‘They 
come to §1.40' would not amount to a representa¬ 
tion as to weight would l)e one in which a fiat price 
per unit had been charged for the article. If the 
clerk, in this case, had quoted a price of 73 cents 
per chicken, then, and then only, could his state¬ 
ment have related exclusivelv to price” (Brief, p. 
12 ). 

Of course, if the clerk had told the lady that two 
chickens at 73 cents per chicken came to §1.40, he would 
have told her the exact truth. There was no such trans¬ 
action. What he did tell her, in effect, was that o:i look¬ 
ing at the mechanical device which computed the price of 
the chickens, rather than at the arrow which indicated 
the weight, she owed for the chickens the sum of §1.46. 
The logic of the insistence is that the statute for the vio¬ 
lation of which defendant was convicted makes ar error 
in computation unlawful, whereas it is limited entirely 
to the matter of weight or a sale “as a weight. v In this 
connection the attention of the Court is called by the 
learned Corporation Counsel to a provision of the Code 

that when a commoditv is offered for sale at a stated 

«/ 

price a smaller quantity shall be sold at a. pro rata price, 
unless the purchaser is informed to the contrary at the 
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time of sale, i Suffice it to sav defendant was not charged 
with a violation of this statute. 

After a more or less involved discussion of the facts, 
the learned Corporation Counsel proceeds to say that “it 
is submitted that the mistake could not have occurred in 
the manner suggested” (Brief, p. IS). If there is a rea¬ 
sonable doubt as to this proposition, then it was for the 

jury. 


Dealing with the failure of proof as to the identity of 
the wrongdoing agent, there is quite a discussion as to the 
accounting system of defendant with respect to the fact 
that when defendant delivers commodities to the store the 
manager is expected to account therefor, and was ‘‘sup¬ 
posed to make a certain profit*’ (Brief, pp. 111-24). If this 
argument is intended to convince the Court that the sale 
reflected a deliberate and wilful purpose to cheat, there 
is neither allegation nor proof addressed to any such situa¬ 
tion and the evidence justifies no imputation of conscious 
wrongdoing. jThis would be an abandonment of the case 
as tried. And there is a reference to the absence of a show¬ 
ing as to the “details of how the employee is expected to 
dispose of such matters as shrinkage, spoilage, waste, loss 
by miscalculation, etc. v However the Court may treat 
that feature of the argument, it throws no light on whether 
a conviction of a corporation can be sustained when 
there is no evidence which would justify the conviction of 
any agent for whose act the corporation is responsible 
and whose act alone justifies its conviction. Our proposi¬ 
tion seems to be woefullv misconceived bv the learned Cor- 

• • 

poration Counsel. We have not deemed it material whether 
the clerk of the company benefited by the transaction. Our 
proposition is that evidence which would not convict a 
corporate agent cannot be the basis of a corporate con¬ 
viction. 
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It is argued that it is unimportant that Mrs. Exley did 
not so testify as to convict any agent of the defendant 
(Brief, pp. 18-24). The quotation from the opinion of this 
Court in Prather v. United States, 9 App. I). C. 82, 94, 
might, at first blush, tend to support the insistence that 
the only question involved is, ‘‘Was the purchase [made in 
the store of the plaintiH'-in-error" (Brief, pp. 21-i > 2). 

“It is a rule of universal application that general ex¬ 
pressions used in a court's opinion are to be taken in con¬ 
nection with the case under consideration" (Bralfiwcll v. 
r. S. F. <G G. Co., 209 U. S. 483, 489, 70 L. Ed. 308, 372). 
In the Prather case the question was whether the pro¬ 
prietor of a store was liable for an unlawful sale jof oleo¬ 
margarine made by his clerk. This Court said: “To hold 
that the act of the clerk or employee in such cases is not 
the act of the employer, would be to nullify the law and 
would be contrary to all principles/’ To the same effect: 
Lehman v. District of Columbia , 19 App. I). C. 217, 235. 

There was no question in either case even remotely akin 
to the question in this case, to wit, whether a corporation 
can be convicted under the doctrine of respondeat superior, 
without evidence which would have convicted the agent, 
had he been jointly arraigned or had himself been the sole 
defendant. 

A corporation and the agent for whose act it is (respon¬ 
sible may be jointly indicted (Fletcher's Cj/c. Corporations, 
Vol. 10, p. 650; Smith v. District of Columbia, 12 App. 
D. C. 33, 36; .V. Y. C. <C* //. R. R. Co. v. United States, 212 
U. S. 481, 53 L. Ed. 613). 

If the evidence does not warrant a conviction of the 
agent, of course the corporation cannot be convicted. We 
have searched the books in vain for any case where a cor¬ 
poration was held criminally liable for the act of an agent 
on evidence irhich v'ould not hare convicted any a pent of 
such corporation-. We have not found that the brecise 
question was passed upon by any court but we can con¬ 


ceive of no legal basis for the conviction of the pr 


incipal 



10 


without evidence which would have convicted the agent, 
had he been indicted. The evidence of the only three men 
who were authorized to make sales on the day and at the 
place in question was that they made no such sale as some¬ 
body was charged with making. Mrs. Ex-lev would not 
identify the person claimed by her to have made the sale. 
She contents herself with saving that somebodv in the 
store made the sale. If such a sale was made by an au¬ 
thorized agent, it had to be one of the three persons called 
as witnesses. | But Mrs. Exlev does not claim that one of 
those men did make the sale. Even if a conviction on such 
evidence would not l>e an anomaly, the evidence affords no 
substantial basis for this verdict. 


The sole answer made to the proposition that defendant 
was tried before a jury on which there were four govern¬ 
ment employees is that the “United States government is 
not a party to this case.” 

Following the onotation from Metropolitan It. It. Co. v. 
District of Columbia , 132 l\ S. 1, 33 L. Ed. 231, 234, found 
on page 27 of the brief of defendant-in-error, to the effect 
that the District of Columbia is a municipal corporation, 
the Court said: 


“All, municipal governments are but agencies of 
the superior power of the State or government by 
which they are constituted, and are invested with 
only such subordinate powers of local legislation 
and control as the superior Legislature sees tit to 
confer upon them. * * * But the sovereign power 
of thisiqualified State is not lodged in the corpora¬ 
tion of the District of Columbia but in the govern¬ 
ment of the United States. Its supreme legislative 
IkxIv is Congress. * * * Crimes committed in the 
District are not crimes against the District but 
against the United States." 

X. B. Four jurors were employees of this “sovereign 
power.” 
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It cannot be doubted, in view of this decision by the 
Supreme Court of the United States, that Congress is “the 
supreme legislative body for the District of Columbia” 
[District of Columbia v. American Oil Co., 39 F. [lid] 510, 
511; Parsons v. District of Columbia, 35 App. D. C. 320). 

The legal qualifications of jurors were prescribed by Con¬ 
gress (1929 Code, $1(55, Title 18), and persons other than 
those who “have the legal qualifications necessary for 
jurors” were not to be placed on the jury list (ibid., §300, 
Title 18). 

The four jurors were, therefore, improperly on the jury 
list and if it be true that “crimes committed in t ie Dis¬ 
trict are not crimes against the District but against the 
United States,” as declared in the cases cited at pages 15-10 
of our original brief, then it must be true that there were 
four men on the jury who were disqualified by the law to 
serve as jurors. 

That employees of the federal government should be per¬ 
mitted to determine whether defendant committed an 
offense against that government, though the action was in 
the name of the District of Columbia, would be to bring 
administered law into disrepute. It certainly made im¬ 
possible a fair and impartial jury. 


Respectfully submitted, 


ABI50T 1\ MILL St, 
Attorney for Plaintiff in Error 


Caruthers Ewing, 

Xew York Citv, 


King & Erode, 

of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term 1936 

: I 

- I 

No. 6734 —Special Calendar 

The Great Atlantic and Pacific Tea Company. 

/ 

Inc., plaintiff in error 

v. 

The District of Columbia 

I 

_ i 

BRIEF FOR DISTRICT OF COLUMBIA 

STATEMENT OF FACTS 

This is a prosecution under the terms of Section 
7 of the Act approved March 3, 1921 (Tiqe 28, 
Section 7, D. C. Code 1929, which provides: 

“No person shall sell, offer for sale, keep y 
or expose for sale anywhere in the District 
of Columbia any commodity of any 
kind as a weight, measure, or nume|rical 
count greater than the actual or I true 
weight, measure, or numerical count there¬ 
of * * 

On July 27, 1935 (R. p. 6) Mrs. Helen Exley, 
an employee of the Bureau of Weights and Meas- 

(i) I 


i 


2 


ures of the District of Columbia accompanied bv 
Walter C. Diller, Chief Inspector of the Bureau 
of Weights and Measures, proceeded in Mr. Diller's 
automobile to the establishment, of the plaintiff-in¬ 
error at No. 3000 Connecticut Avenue. Mr. Diller 
parked his automobile in front of the store and 
remained in it while Mrs. Exlev went into the 
store. Mrs. Exlev went to meat counter and asked 
the clerk the price of frying chickens. She was 
told that the price was 33 cents per pound. She 
told the clerk that she wanted a chicken “that 
would weigh around three or four pounds.” She 
was told “that no one chicken would weigh that 
much” (R. p. 6), whereupon she told the clerk 
that she would buv two chickens. The witness 
testified that the following then occurred: 

So he took two chickens out of the case— 

the clerk did—put them on the scale, and I 

said, “how much are they?” and he said, 

“Tliev come to a dollar and fortv-six cents.” 
%/ + 

Witness testified that she gave the clerk some 
money from which he deducted $1.46 and rang up 
that amount on the cash register. He then put 
the chickens in a paper bag, gave her the change 
coming to her, and she left the store. After leav¬ 
ing the store she made a note of the transaction— 
the address of the store, the time of day, the price 
per pound of the chickens, and the total sum she had 
paid therefor—on the paper bag, and made similar 
notes of the transaction in her note-book. Mr. 


Diller then drove Mrs. Exlev and himself to the 
Bureau of Weights and Measures on C Street, 
Washington, D. C. At the Bureau of Weights 
and Measures the chickens Mrs. Exlev had bought 
were weighed in her presence by Mr. Diller. Wit¬ 
ness testified (R. p. 7) that by dividing $7.46 by 
$.33 she found that she should have received 4 
pounds 6-26/33 ounces of chicken. As the result 
of the weighing of the chickens bv Mr. Diller wit- 
ness found that she had actually received 3 pounds, 
4 ounces. In other words, the weight of chicken 
delivered to her by the plaintiff-in-error was 1 
pound and 2-26/33 ounces short. 

The prosecution called as a witness, Walter C. 
Diller, who testified (R. 7) that he was employed 
as chief inspector at the Bureau of Weights and 
Measures; that he accompanied Mrs. Exley to the 
store of the plaintiff-in-error at No. 3000 Connecti¬ 
cut Avenue; that Mrs. Exley went into the store 
carrying no package, and in about five minutes 
returned with a package on which she wrote the 
name and address of the store, and made some 
other notes in her memorandum book, and (R. 8) 
that he made similar entries in his own notefbook; 
that witness and Mrs. Exley then drove to the De¬ 
partment of Weights and Measures at No. 467 C 
Street, Northwest. At the Department of Weights 
and Measures witness weighed the two chickens 
purchased by Mrs. Exley on a scale known las the 
“ Smith Exact-Weight Balance that the weights 
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used in weighing tlie chickens were the official 
standards for the District of Columbia which are 
kept in the Office of the Superintendent of Weights 
and Measures for the purpose of testing all scales. 
That the chickens purchased by Mrs. Exlev were 
weighed by the official standard weights, and 
weighed 3 pounds and 4 ounces. That the chick¬ 
ens purchased by Mrs. Exlev were subsequently 
sent to the Municipal Lodging House. 

The defendant called as witnesses on its behalf 
the Manager of the meat department, and two of 
the clerks jemployed in the meat department of its 
store at Xo. 3000 Connecticut Avenue. Frank D. 
Bussey testified (R. pp. 8 & 9) that he was man¬ 
ager of the meat department of the defendant's 
store at 3000 Conn. Avenue on Julv 27, 1935; that 
he could not recall ever having seen the witness 
Helen Exlev, who was then in the courtroom. 
After looking at her the witness said: “I never saw 
her, to mv knowledge." On Cross examination 
witness testified that there were about 300 sales 
made at the meat counter on that date; that these 
sales included chickens and everything sold behind 
what was called the meat counter; that he thought 
he made about one-third of these sales: that when a 
sale of meat or chicken or any commodity handled 
at the meat counter was made the amount was rung 
up on the register; that the amount was recorded; 
that he had not looked to see whether or not the 
$1.46 was recorded; whereupon the following oc¬ 
curred : 


0 


“Q. The nearest you can come to it, is it not, is 
that von do not remember making a sale to this 
woman on that dav? 

“A. Xo, sir.” 

Edward A. Dabbs testified that he had l|een on 
dutv at the meat counter on Julv 27, 1935; after 
looking at Mrs. Exlev in Court he testified that ‘‘he 


could not tell whether he had ever seen her 


before 


or not, but that he did not, on Saturday, J uly 27, 
1935, sell to any person 3 pounds, 4 ounces of 
chicken and charge for four pounds, 6-26/33 
ounces; * * * that Mr. Bussey and M \ May 
were behind the counter with him.*’ (R. pp. 13, 
14.) f 

Martin Charles May, called by the defendant, 
testified that lie was a clerk-butcher; that on July 
27, 1935 he was employed by the defendant at No. 
3000 Conn. Avenue; that he did not recall ever hav¬ 
ing seen Mrs. Helen Exley except in court (luring 
this trial; that he “made no sale to anvbodv on that 
date, or on any other date, of two chickens where 
there was a difference between the actual weight 
and the weight on which the price was computed of 
1 pound 2 ounces” (R. p. 15). 

From the foregoing testimony, several facts 
stand out: 

1. That Mrs. Exley purchased two chicken^ from 
the defendant at the price of 33 cents per poijnd. 

2. That she paid for these chickens the tot^l sum 

of $1.46. 
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3. That at the rate of 33 cents per pound, Mrs. 
Exley paid for 4 pounds, 6 and 26/33rd ounces of 
chicken. 

4. That the chicken purchased by Mrs. Exley 
from the defendant, when weighed bv accurate 
standards, actually weighed 3 pounds, 4 ounces. 

5. That Mrs. Exley actually received 1 pound, 
2 and 26/33 ounces less than she paid for. 

ARGUMENT 

I. Under the law, the seller is the guarantor of the 

weight sold 

Section 7 of the Act approved March 3. 1921, 41 
Stat. 1219+ under which this prosecution was 
brought provides: ‘‘No person shall sell * * * 

any commodity of anv kind as a weight 

greater than the actual or true weight * * * 

thereof.” 

In the case of District of Columbia v. Gant, 28 
App. D. C. 185, the legislative history of short 
weight legislation in the District of Columbia is 
traced. Congress first acted on this important mat¬ 
ter in the Act approved March 2, 1895, 28 Stat. L. 
812. That act was amended by the Act approved 
June 20, 1906. Speaking of this amendatory act, 
this Court said (p. 188) 

As the bill passed the House of Repre¬ 
sentatives, it amended section 10 so as to 
read t “No person shall sell, or offer for sale, 
anywrhere in the District of Columbia, any 
provisions, or produce, or commodities of 
any kind for a greater weight or measure 
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than the true weight or measure thereof 
and the rest of the section cured other de¬ 
fects of section 10 of the act of March 2,1895. 
The Senate, however, amended the House 
bill by striking out the word “greater” be¬ 
fore “weight or measure” and inserting the 
word “less” after the words 4 ‘weight or 
measure.” In this form the law was en¬ 
acted, and therefore when Gant, the defend- 
and in error, sold chickens which weighed 
6 pounds for 8 pounds, he did not se|ll them 
for a weight less than the true weight. 

Counsel for the District of Columbia have 
urged that Congress intended to impose 
criminal punishment for such a deceit as 
was proved against this defendant] This 
court has no power to amend the statute, 
and can only interpret it. It would seem 


Congress intended to protect purchasers by 
prohibiting dishonest venders from selling 
provisions , produce, or commodities for a 
tv eight or measure greater than the actual or 
true weight or measure thereof; but the 
statute docs not say so. [Italics supplied.] 

It will be seen that the Act of 1921 corrected the 
defects of the Act of 1906 in the identical words of 
this Court. Obviously, the intent of Congress was 
as stated by this Court, namely, “to protect pur¬ 
chasers by prohibiting dishonest venders from sell¬ 
ing provisions, produce, or commodities for a 
weight or measure greater than the actual or true 
weight or measure thereof.” 

93S10—3G-2 
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In the ease of the City of New York v. Biffle, 91 
N. Y. S. 737, the defendant was convicted of selling 
commodities bv the use of incorrect scales. The 
Court said: 

His attempted explanation that they (the 
scales) got out of balance because the wrong 
pans: were put on them after cleaning, does 
not help him. It was liis business to see that 
the right pans were put on the right scales . 
The purpose of the ordinance is to protect 
purchasers against underweight. A pur¬ 
chaser will be just as effectively cheated by 
a light scale, whether the result is produced 
by imperfection in the scale, or by some tam¬ 
pering with it, or by mixing up the pans. 
The point is that the law requires the dealer 
to use correct scales, and if he uses incorrect 
scales, no matter for what reason, he is liable 
to a penalty. [Italics supplied.] 

Since the statute in force in the District of Colum¬ 
bia has an identical purpose, the same reasoning 
should apply in this case. 

II. There is no evidence that plain tiff-in-error’s mistake 

was one of computation 

It is conceded that the clerk did not, in so many 
words, tell Mrs. Exley “ These chickens weigh 4 
pounds 6 and 26/33 ounces/’ However, it is also 
pointed out that the evidence does not show that 
the clerk told Mrs. Exley “ These chickens weigh 
3 pounds 4 ounces.” 

It is submitted that one who claims the mistake 
is one of computation, and not one involving short 
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weight, is under the burden of proving that the 
correct weight was stated, and that the error is in 
fact one of computation. If, for instance, the 
price of chicken had been 20 cents per pound, and 
if the chickens sold had weighed exactly three 
pounds, and if, after weighing the chickens the 
clerk had stated, “These chickens wei^h three 


e would 
^e is an 
the ab- 


pounds. They come to 80 cents/’ then tlieij 
be some basis for the claim that the mista 
overcharge, or an error in calculation. In 
sence of a statement of the true weight, however, 
the jury had ample evidence upon which to find 
that the error was one in weight. 

For the same reason there was no evidence upon 
which to base the defendant’s requested prayers 
for instructions to the jury that if they found that 
there was an error of computation their verdict 
should be “Not Guilty.” The evidence in the case 
on behalf of the prosecution was that the pur¬ 
chaser was told the price per pound, and the total 
cost of the chickens, which was an impliecj. repre¬ 
sentation as to their weight. The evidence on be¬ 
half of the defendant was a complete denial of 
these facts. Had the evidence for the defendant 
been that the purchaser was advised of the true 
weight of the chickens as well as the price per 
pound and the total cost, then there would have 
been evidence upon which to base its rejected 
prayers. 
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The defense presented in this case, as set forth 
in the brief of counsel for Plaintiff-in-Error 
(P. 6) is: 

The uncontradicted evidence showed that 
if there was a transaction such as detailed 
bv Mrs. Exlev, it was because of an error 
arising from reading a mechanical device 
which computed the price and not an error 
in weighing: the chickens. * * * 

Further, on page 8 of their brief, counsel for 
Plaintiff-in-Error state: 

Defendant was not tried for overcharging, 
innocentlv or crookedlv. It was charged 
with selling “as a weight," “representing" 
that the thing sold weighed 4 pounds 6 26/33 
ounces. The proof shrank from the allega¬ 
tions, in that no one can tell from the evi¬ 
dence adduced whether the price charged 
arose from an error in the computation or 
error in the weight. 

It must be borne steadilv in mind that 
there was not a word or svllable of evidence 
that anv clerk TOLD Mrs. Exlev that the 
two chickens weighed 4 pounds 6 26/33 
ounces. No representation whatever was 
made to her as to the weight of the com- 
modities she was buying and for which she 
was to pay. The only statement made by 
him related to a computation . 

It will be noted that the conversation between 
Mrs. Exley and the clerk related to two subjects, 
price and weight. She first asked the price of the 
chickens, and was informed that it was 33 cents a 
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pound. She then stated she wanted three dr four 
pounds of chicken, and agreed to purchase two 
chickens totalling that weight. “So, he took two 
chickens out of the case, * * * put them on the 
scale, and I said, ‘How much are they ?’ and he said, 
‘They come to a dollar forty-six cents’ ” (R. 6). 

The word “computation'’ is defined by Webster's 
Dictionary as “The act, process, or method of com¬ 
puting, especially a long numerical calculation.” 

Under the circumstances of this transaction, the 
only possible calculation was: 

Price per unit multiplied bij weight equals total 
selling price . If, as contended by counsel for 
plaintiff-in-error, this representation of a “compu¬ 
tation" did not relate as much to weight as to price, 
we have the anomalous situation of “a long nu¬ 
merical calculation" in which only one mathbmati- 
cal factor is involved. In other words, if the state¬ 
ment of the clerk related only to price, and d[id not 
relate to weight, then the price of 33 cents per 
pound was the only element involved. If the 
weight of the commoditv was not involved in the 
representation, by what factor was the price of 33 
cents per pound multiplied to arrive at the result 
of $1.46 ? 

Following the reasoning of counsel for plain- 
tiff-in-error, a particular word-formula must be 
used by the seller before he can be said to have 
made a “representation" as to “Weight.” Al¬ 
though the formula is not set forth, in this case 
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the formula would necessarily have been, in sub¬ 
stance : 

These two chickens weigh 4 pounds, 6 
and 26/33 ounces. At 33 cents per pound 
they come to $1.46. 

For a merchant to quote a price of 33 cents per 
pound for chicken, to place two chickens upon the 
scale, and while looking at the scale to state “They 
come to $1.46”, and then to assert that this state¬ 
ment does not refer to weight imposes an impos¬ 
sible burden upon the imagination. 

This proposition was passed upon in the case 
of City of New York v. Hewitt, 86 X. Y. S. 832. 
In that case the defendant was acquitted by the 
court of maintaining and using scales which were 
incorrect. The appellate court reversed this find¬ 
ing, holding: 

The ordinance is aimed against him who, 

using false balance, holds it out to be true 

by representing that it properly determines 

the price which he requires for the com- 

moditv. 

* 

It is respectfully submitted that the only situ¬ 
ation in which the statement of the clerk that 
“They come to $1.46" would not amount to a 
representation as to weight would be one in which 
a flat price per unit had been charged for the arti¬ 
cle. If the clerk, in this case, had quoted a price of 
73 cents per chicken, then, and then only, could his 
statement have related exclusively to price. In 



13 


this connection, attention is invited to the provi¬ 
sions of Title 28, Sec. 23, D. C. Code, 1929, which 
provides: 

Sale of pro rata quantity to be at pro 

RATA PRICE UNLESS PURCHASER INFORMED TO 

contrary. —Whenever any commodity is of¬ 
fered for sale at a stated price for a stated 
quantity, a smaller quantity shall be sold at 
a pro rata price unless the purchaser is in¬ 
formed to the contrarv at the time of kale. 

%/ 

No such statement to the contrary having been 
made in this case, it follows that any tota. price 
other than a multiple of 33 cents necessarily refers 
to a fractional part of 33 cents, which in turn, re¬ 
lates to a fractional part of a pound. 

If the reasoning of plaintiff-in-error be ac¬ 
cepted, that a particular formula of words is re¬ 
quired in order to constitute a representation as 
to weight, and that the statement of an employee 
of a vender that “They come to $1.46'’ dees not 
relate as much to weight as to price, then it is 
obvious that the intent of Congress, “to protect 
purchasers by prohibiting dishonest venders from 
selling provisions, produce or commodities for a 
weight or measure greater than the actual or true 
weight thereof' 7 can be flouted at will by any dis¬ 
honest vender, by the simple expedient of refrain¬ 
ing from using the formula which the plaintiff-in- 
error implies is necessary. It would seem ttyat the 


mere statement of this proposition should 1^ 
ficient refutation. 


e suf- 
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In their brief, counsel for plaintiff-in-error 
quote (p. 7), a portion of the testimony, the effect 
of which is that the computation of the price “ is 
done mechanically. * * * The price paid by 

the customer is not figured with a pencil but 
is figured right on the standard scales—computing 
scales—and very seldom we ever have to figure, 
only sometimes to explain to customers just the 
price.” 

Based on this portion of the testimony, counsel 
argue (p. 8) “When it affirmatively and without 
the slightest contradiction is shown that, in mak¬ 
ing the sale, the clerk did not look at the scales to 
ascertain the weight but did look at a computing 
device to ascertain what the customer owed, then 
he must have looked at the wrong column on which 
appeared the price of the commodity being sold, 
and thereby reached an incorrect result.” 

An examination of the testimonv of the em- 
ployees regarding the computing device on the 
scale shows conclusivelv that the reasoning of 
counsel for plaintiff-in-error is not founded on 
fact. 

Frank I). Bussey, Manager of the meat depart¬ 
ment, testified (R. 12): 

Thci Court further examined the witness: 
The clerks' side of the scales, that is, the 
side on which appears the computation de¬ 
vice, js not visible to the customer. The 
price ; to be paid by the customer was 
mechanically registered, based on weight. 


Q. Assuming that chicken weighed 4 
pounds 4 ounces and that you put it on the 
scale, how would the scale register the 
weight ? 

A. It tells you the weight. 

Q. How does the scale register it ? 

A. If you are getting it at 33 ccjnts a 
pound, you would look at the “33", and 
that brings it to a red line right over the 

price that it comes to. 

***** 

Redirect: That on the customer's side of 
the scales is an arrow. The weight appears 
on a revolving drum, to which the arrow 

points. That is visible to the customer. 
***** 

Q. When you want to get the price of a 
thing on the scale, you look at the column 
reflecting the price per pound? 

A. You look right at the price per pound 

of the article, and that shows at that red line 
the amount it conies to. 

Further recross-examination: The me¬ 
chanical computing device does not contain 
all of the figures from 1 to 75. For instance, 
there are some figures at which a commodity 
is sold per pound which do not appear on the 
computing device. 

Q. Suppose an article sold for 11 cents a 
pound. Where would your computation be 
on that scale? 

A. Well, if it was 11 cents a poured, I 
weigh that at 12 cents and take off whatever 
the weight is . 

‘ 93 S 10—.‘>6 - 3 


16 


Q. You do, then, have to do some calculat¬ 
ing? 

A. Do it in a small way, but if an article 
comes to $1.56, that article weighs 7 pounds, 
you take off 7 cents. There is not much cal- 
dilation. 

Q. Let us see if I get you correctly. If 

an article is being sold at 11 cents a pound, 

vou cannot tell from that scale what the cal- 
* 

dilation should be or what the money value 
should be if the customer was getting 10 
pounds? 

A. You couldn't tell bv the scale 

* 

onlv. * * * 

Q, There are a number of digits that it 

does not show; isn T that correct ? 

A. Yes, there are some things that vou 

have to work from vour head. 

* 

Redirect Examination: 

Q.| Your attention was called to the num¬ 
bers 22, 23, 25, 26, 28, 30, 33, and 35. For 
instance if the article at 33—which shows on 
here—if it sold at 34 cents a pound, how 
would vou weigh it ? How would vou com- 
pute the price ? 

A. 34 cents a pound. 

q.,y es. 34 does not appear on here. 

A. You could just add one penny per 
pound. If the article is selling at 33 cents 
and weighs 4 pounds, I weigh 4 pounds. 

Q. That is the extent of the mathematics? 
A. Yes. 

To the same effect was the testimony of Edward 
A. Dabbs (R. 14) : 
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Q. Suppose an article was selling at 36 

cents a pound. How would you compute it 
from that scale [indicating] ? 

A. Well, I would—I would read the scales 
at 35 cents with the lines coinciding and 
drop back here on the scale. On the left- 
hand side of the scale is “a place that shows 
whether it is half a cent or a penny more 
on your price.'’ There is no figure {37 on 
the computing scale. 

The witness was shown defendant’s Ex¬ 
hibit No. 1 and was asked: 

Q. Will you look on there and see if there 
is a 37 ? 

A. No, there isn't a 37, but it has a scale 
over here that has vour half cent to a! cent. 

. * i 

Q. The 35 is the nearest figure belojv 37? 

A. Yes. 

Q. The 38 is the one above ? 

A. It would be the closest to 37. 

Q. Would you then take the 38 ant. sub¬ 
tract ? 

A. Yes, sir. 

Q. That is true, is it, of all the ones that 
do not show on there? 

A. Yes, sir. 

According to the undisputed testimony olj Mrs. 
Exley and Mr. Diller the two chickens purchased 
from the .plaintiff-in-error, when weighed on ac¬ 
curate scales, weighed exactly 3 pounds and 4 
ounces. At 33 cents per pound, the computing de¬ 
vice on the scale would, if accurate, register the 
cost of that weight at that price as $1.0725. 
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Following the argument of counsel for plaintiff- 
in-error, the erroneous charge could have occurred 
by reason pf the clerk looking at the wrong column, 
so that he “innocently erred in multiplying the 
weight by the (wrong) price'' (R. 6). If this 
theory be correct, then the correct weight, 3 pounds 
4 ounces, divided into the price charged, $1.46, 
should yield the price per pound indicated by the 
wrong column at which the clerk is assumed to have 
looked. Dividing $1.46 by 3 pounds, 4 ounces, or 
52 ounces, results in the price per ounce of 2-21/26 
cents, or 44-12/13 cents per pound. According 
to all of the testimony, the onlv fraction shown on 
the computing scale is “1/2" (R. 14), and “The 
mechanical computing device does not contain all 
of the figures from 1 to 75” (R. 12). There is no 
testimony that the scale contained such fractions 
as thirteenths, and with whole numbers omitted, 
so that the clerk must perform mental calculations 
to arrive at the price when the unit price is not 
shown on the scale, it is submitted that the mistake 
could not have occurred in the manner suggested. 
As a matter of fact, the testimony of the employees 
Bussev and Dabbs shows conclusively that the 
weight must be considered in computing the selling 
price. 

III. Identification of the clerk who made the sale was 
not essential to conviction of plaintiff-in-error 

In their brief, counsel for plaintiff-in-error make 

much of the fact that Mrs. Exlev was unable to 

•/ 
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identify the particular employee of the plaintiff- 
in-error who sold her the two chickens. They sav 
(Brief, p. 4) : 

Her studied avoidance of identifying the 
alleged guilty party is of peculiar signifi¬ 
cance. It is obvious that she evidently 
thought bv this means to avoid anv direct 
issue of fact with any accused person. She 
sought to place the company in the position 
of having a clerk in that store who violated 
the law, without the company being abje to 
protect itself. The company’s duty viould 
be to discharge anv clerk who would cheat 
customers. The company would act in gross 
unfairness if it discharged all three of ;hese 
gentlemen. Certainlv onlv one of them 
could be guiltv. 

Counsel for plaintiff-in-error sum up their position 
in another sentence on the same page of their brief: 

Certainlv the clerk was guilty if anvlbodv 
was guilty. HE was the malefactor. 

The true situation is disclosed bv the cross-ex- 

4/ 

amination of Frank D. Bussey, manager of* the 
meat department of plaint iff-in-error's establish¬ 
ment (B. 11): 

Q. My question to you again is this: As¬ 
suming that you received 500 pounds of 
chicken during the week ending July 27, 
1935, is it not true that vou would .Either 
have to have the chickens there or the cash 
representing the chickens? 

A. Yes, sir. * * * 
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Q. Suppose you had 500 pounds of 

chicken delivered to vou and that vou had 

%> » 

at the time of inventory neither the monev 
nor the chickens. What would happen? 
Would vou not have to pav for it ? 

A. I don't know whether I would have to 
pay for it, but I wouldn't be there, maybe. 

Q. The same would be true if any part of 
the 500 pounds of chicken was gone? You 
would have to account for it ? 

A. We don't make a special inventory 
just for chickens, but we inventory the de¬ 
partment. * * * 

Q. If you were short, you would have to 
pay for it ? 

A. Not necessarily, no, sir. 

Q. Under what conditions would you not 
have to pay for it ? 

A. Sometimes vou can't figure exactly the 
amount. 

Q. Are you allowed any leeway in your 
figuring f (R. 12). 

A. I am supposed to make a certain 
profit. 

Redirect examination (R 10) : 

When $1.46 is rung up on the cash regis¬ 
ter it appears on a roll, and these rolls are 
thrown away each night and are not pre¬ 
served. 

Recross examination: When a cash regis¬ 
ter has been closed for the dav the roll 

* 

which was used during that day is taken out 

and thrown awav. 

* 

Examination by the Court (R. 10): 
“There were three branches in the store— 
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the meat, the produce and the grocery* 
The witness was superintendent of the meat 
department. He accounts for wh{it comes 
into his department to the supervisor of 
the meat department of defendant’s 
business in this district. He makes out 
weekly statements and his accounts are 
checked from time to time. His cash reg¬ 
ister is not checked every dav blit about 
once a week. The inspector only checks the 
cash. The cash is taken out, counted, de¬ 
livered to the grocery manager, and by him 
deposited in the bank. Deposits ai)e made 
dailv. The witness receives a salarV and a 
commission of 114% on gross sales.” 

In the case of Prather v. United States , 19 App. 
D. C. 82, 94, this court approved the instructions of 
the trial court in a prosecution under the Act of 
Aug. 2, 1886, regulating the sale of oleomargarine: 

And the Court further instructed the 
jury of its own motion that it was sulfficient 
if the article was sold in the defendant’s 
place of business in the usual and ordinary 
course of business, whether it was spld by 
himself personally or by a clerk cir em¬ 
ployee. This stated the law as favorably to 
the appellant as he was entitled to have it. 
To hold that the act of the clerk or employee 
in such cases is not the act of the employer, 
would be to nullify the law and wopld be 

contrary to all principle. j 

i 

In this case, the only pertinent questions are: 
Was the purchase made in the store of the plain- 
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tiff-in-error ? Was the weight of the article pur¬ 
chased less than it was represented to be? Since,, 
from the ,testimony of Mrs. Exlev and Mr. Diller, 
both questions must be answered in the affirmative, 
it is submitted that the identification of the clerk 

who actually made the sale is not material to the 

•/ 

issue. 

From the testimony of its manager, it is evident 
that the company delivers to its branch store a 
given quantity of meat, for example, and the obli¬ 
gation of the store manager is to account for the 
full amount of meat or its equivalent in money, 
including “a certain profit” (R. p. 12). It will be 
noted that the manager was asked the specific 
question, “Are you allowed any leeway in your 
figuring?” (R. p. 12) to which he replied “I am 
supposed to make a certain profit” (R. p. 12). 
The details of how the employee is expected to dis¬ 
pose of such matters as shrinkage, spoilage, waste, 
loss by miscalculation, etc., are not disclosed. But 
it is evident that, in the event of loss from anv of 
these causes, that loss must be absorbed by the 
employee. If, in such case, the employee resorts 
to the expedient of short-weighting, the company 
nevertheless receives its “certain profit” on the 
full amount of meat, either by receiving the benefit 
of the short-weighting activities of its employees, 
or by reimbursement by the employee who is un¬ 
able to deliver either the meat or its equivalent in 
money. 
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The company is thus enabled to maintain its 
aloof attitude, unconcerned with the petty details 
of checking daily sales. Thus, when the company 
is charged with delivering short weight, it becomes 
necessary for the “protection” of the company 
that it be informed of the identity of its miscreant 
clerk, in order that the company may impose the 
full burden upon the clerk, in accordance with its 
theory that “Certainly the clerk was guiltv if 
anvbodv was guiltv.” 

It is respectfully submitted that this procedure 
is inconsistent with the plain intent and purpose of 
the law. As stated bv the New York Court :lii the 


case of New York v. Biffie, supra, “It was liijs (the 
merchant's) business to see that the right pans 
were put on the right scales." Here, it is the com¬ 
pany's business to see that accurate weight is de¬ 
livered to the purchaser. From the standpoint of 

the customer, it is the company, and not the ^lerk, 
* . . 1 
who has sold him short-weight. From the testi¬ 
mony in this case, it was the company, and not the 
clerk, who received the benefit of this short-weight 
transaction. It will be recalled that Mrs. Exley 
testified “* * * that she gave the clerk some 

money, from which he deducted $1.46, and HANG¬ 
UP THAT AMOUNT ON THE CASH REGIS¬ 
TER.” Obviously, for the clerk to have benefited 
personally from this transaction, it would have 
been necessaiy for him to have pocketed a part or 
all of the purchase price, or certainly the amount 
representing the profit on the short-weight tjrans- 


action. When the company receives the benefit of 
the short-weight transaction, it ill-beeomes it to 
assume its role of sanctity, and to assert that its 
“* * * dutv would be to discharge anv clerk 

who would cheat customers.” Its duty under the 

law is to deliver full weight. 

PLAINTIFF t IN-ERROR was not denied trial by an 

IMPARTIAL JURY 

IV. The relationship of master and servant did not exist 
between the District of Columbia and any juror 

The plaintiff-in-error contends that it was de¬ 
nied the right of trial by an impartial jury, for 
the reason that four of the jurors were employed 
by the United States Government—one by the Fed¬ 
eral Emergencv Relief Administration, one by the 
Home Owners’ Loan Corporation, one by the Re¬ 
settlement Administration, and the fourth by the 
Commerce Patent Department. 

The position of plaintiff-in-error is based upon 
the decision of this Court in the case of Wood 
v. United States, 83 F. (2nd) 587. In that case the 
defendant was convicted of petty larceny in the 
Police CouH of the District of Columbia and sen¬ 
tenced to 250 days’ confinement in jail. At the 
trial counsel for defendant challenged for cause 
six prospective jurors, individually and collec¬ 
tively, on the ground that each had an interest in 
the trial of a criminal case to which the United 
States was a party. The Court said in its opinion: 

The court disallowed the challenge. When 
the Jury was finally impaneled and sworn, 


one of the twelve was a clerk in the [Treas¬ 
ury Department, one a clerk in the Navy 
Yard, and one a recipient of a Civil War 


pension. 

The questions presented in that case, as stated 
by the Court, were: 

* * * the question we have to decide is 

whether this statute, when applied in a 
criminal case like the present, is in viola¬ 
tion of the provisions of the Sixth Amend¬ 
ment guaranteeing to the accused in all 
criminal prosecutions the right of trial by 
an impartial jury—and 
The question, therefore, is: Does the} rela¬ 
tionship of employee and employer in such 
a case necessarily imply bias ? 

In its opinion the court held: 

The Supreme Court in the ('rawford case 
(212 U. S. 183) said that bias is an elusive 
condition of the mind that is difficult, if not 
impossible, to recognize. And hence, as the 
Court also said, the law wisely implies that, 
with regard to some of the relations [which 


may exist between the juror and one bf the 
parties, bias is assumed and evidence of its 
actual existence need not be given. Among 
those of whom it is implied, Blackstonp says 


are included the party’s master, his servant, 
his counselor, and his steward. We know 
of no dissent to this general proposition in 
all the intervening period; and so now it 
is universally held not permissible to per¬ 
mit a clerk or employee of a private party 
to sit as a juror in a civil case. Indeed, the 
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rule is that a verv small or insignificant in- 
terest in the result of the trial is sufficient to 
disqualify a person from sitting as a juror. 
[Italics supplied.] 

This prosecution, as shown by the caption of the 
case, was brought in the name of the District of 
Columbia. 

The United States Government is not a party to 
this case. Xo attorney representing the United 
States has entered his appearance in it. Xo officer 
of the United States lias had any part in it. The 
statute under which the prosecution was brought 
(Title 28, D. C. Code, 1929) provides: 

Sec. 34. * * * All prosecutions under 

this chapter shall be instituted by the cor¬ 
poration counsel or one of his assistants in 
the police court of the District of Columbia. 

By Title 6, Part 2, Chapter II, Sec. 351 of the 
D. C. Code, 1929, it is provided: 

The attornev for the District of Columbia 
shall be known as the corporation counsel. 

Unless, then, the United States Government is the 
real party in interest, and is simply acting by and 
through its executive department or agency, the 
District of Columbia, there can be no basis for as¬ 
serting that an employee of the United States Gov¬ 
ernment occupies the position of servant with rela¬ 
tion to the District of Columbia. That the District 
of Columbia is not an executive department or 
agency of the United States Government is settled 
by the case of Metropolitan Railroad Company v. 
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District of Columbia, 132 TJ. S. 1, 33 L. Ed. 231, 
234. In that case the Supreme Court traced the 
changes in the form of government of the District 
of Columbia from a period prior to the passage of 
the Act of February 21, 1871, through the period 
during which the temporary organic act of 1874 
was in force, and up to and beyond the passage of 
the permanent organic Act of June 11, 1873, and 
defined the relationship of the District of Colum¬ 
bia to the Federal Government as follows: 

In view of these laws, the counsel of the 
plaintiff contend that the government of the 
District of Columbia is a department jof the 
United States government, and that tl|e cor¬ 
poration is a mere name, and not a person 
in the sense of the law distinct from the gov¬ 
ernment itself. We cannot assent to this 
view. It is contrary to the express language 
of the statutes. That language is that the 
District shall “remain and continue a mu¬ 
nicipal corporation,” with all rights of ac¬ 
tion and suits for and against it. If if were 
a department of the government, how could 
it be sued? Can the Treasury Department 
be sued; or any other department ? We are 
of opinion that the corporate capacity and 
corporate liabilities of the District c\f Co¬ 
lumbia remain as before, and that its char¬ 
acter as a mere municipal corporation has 
not been changed. 

Iso juror impaneled in this case was directly 
emploved bv the District of Columbia. Thit the 
Federal Emergency Relief Administration!? the 
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Home Owner’s Loan Corporation, the Resettle¬ 
ment Administration, and the United States De¬ 
partment of Commerce are agencies of the Federal 
Government is not open to question. The Supreme 
Court of the LTiited States has definitely deter- 
mined that the District of Columbia is not “a de¬ 


partment of the United States Government.’’ It 
follows, then, that no juror impaneled in this case 
was the “servant,” “counselor” or “steward” of 
the District of Columbia, and that the District of 
Columbia was not the “master” of anv of said 
jurors. Not even “a very small or insignificant in¬ 
terest in the result of the trial” of a case to which 


the District of Columbia was a party, and to which 
the United States Government was not, can be im¬ 
plied or assumed solely by virtue of the employment 
of any of the jurors by the United States. As no 
other objection was raised to any juror, the plain¬ 
tiff-in-error was not denied the right of trial bv an 
impartial jury. 

It is respectfully submitted that the judgment 
of the Police Court should be affirmed. 


Elwood H. Seal, 
Corporation Counsel, D. C., 

Vernon E. West, 

Principal Asst. Corporation Counsel, D. C. 

Chester H. Gray, 

Asst. Corporation Counsel, D. C., 
Attorneys for District of Columbia. 
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